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J. RAYMOND McCARL ET AL. VS. JOHN H. HOEPPEL 
Supreme Court of the District of Columbia 

i 

Equity No. 55033 
John H. Hoeppel, plaintiff 


J. Raymond McCarl, Comptroller General of the United States. 
and Frederick W. Coleman, Chief of Finance, United States Army, 
defendants I 

i 

I 

I nited States of America, I 

District of Columbia , xs: 

lie it remembered that in the Supreme Court of the (District of 
Columbia, at the city of Washington, in said District, ajt the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

I 

1 Bill of complaint for injunction j 

Filed November 11, 1932, in the Supreme Court of the [District of 

Columbia, holding an equity court 

Equity No. 55033 

John H. Hoeppel, plaintiff 

vs - . ! 

J. Raymond McCarl, Comptroller General of the L nited States, 
and Frederick W. Coleman. Chief of Finance, United Stiites Army, 
defendants 

The plaintiff, John H. Hoeppel, respectfully represents to the 
court that: 

1. He is a citizen of the United States and resides ini Arcadia. 

California. i 

The defendant. J. Raymond McCarl. is a citizen of the United 
States and resides in the District of Columbia. 

The defendant. Frederick W. Coleman, is a citizen of the United 
States and resides in the District of Columbia. 

2. The plaintiff enlisted in the Army of the I nited State|> July 27. 
1898, and from said date served continuously therein as an enlisted 
man until February 24. 1S99. on which date lie was honorably dis¬ 
charged therefrom: lie reenhsted in the Army on April lb. 1900. and 
from said date served continuously therein as an enlisted nan until 
February 8. 1918. on which date he was appointed a commissioned 
officer of the Army: lie served continuously as a commissioned officer 
of the Army from February 8. 1918. To October 30, 1919, on which 
date he was honorably discharged of his commission and resumed 
service as an enlisted man in the Army: he thereupon served con¬ 
tinuously in the Army as an enlisted man until August 16. 

2 1921. when, having duly made application to the President, 
he was bv direction of the President placed upon the retired 
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list of the Army with the rank of master sergeant. He has been 
continued on the said retired list as an enlisted man from August 
16, 1921. to the time of filing this hid. The application made by the 
plaintiff to the President to be placed upon the said retired list and 
the direction of the President placing plaintiff upon the said retired 
list were under and by virtue of the authority contained in the act 
of Congress approved March 2. 1907. 34 Stat. 1217. 10 U.S.C.. 947, 

providing: 

44 That when an enlisted man shall have served 30 years either in 
the Army . . .. he shall, upon making application to the President, 
be placed upon the retired list, with seventy-five per centum of the 
pay and allowances he may then be in receipt of and that said allow¬ 
ances shall be as follows: . . 

3. From August 16. 1921. to June 6. 1924. plaintiff was regularly 
paid 75 per centum of the pay and allowances of which he was in 
receipt on August 16, 1921. as a master sergeant on the active list. 
Said 75 per centum of the pay and allowances of which plaintiff was 
in receipt on August 16. 1921. as a master sergeant on the active list 
amounted to the sum of $133.87 per month, computed according to 
law as follows: 


75 per centum of the pay of a master sergeant (enlisted man of The first 
grade) of The Army with over HO years' service, as provided by the 

act of June 10. 1922 (42 Stat. 029. 57 U.S.C.. § 15)_ 

75 i>er centum of tin* allowances of a master sergeant of the Army, as 
Computed by the act of March 2. 1907 <54 Stat. 1217. 10 l*.S.<\. 
$980)_ 


.$118. 12 


$15. 75 
$155. 87 


4. From June 6, 1924. to July 1. 1932. plaintiff was regularly paid 
the pay of a retired warrant officer of the Army by virtue of 
3 the act of June 6. 1924. 43 Stat. 472, 10 F.S.C. S 981, which 
provided as follows: 


“That retired enlisted men of the Army, heretofore or here¬ 
after retired who,served honorably as commissioned officers of the 
Army of the United States at some time between April 6. 1917. and 
November 11. 1918, shall be entitled to receive the pay of retired 
warrant officers of the Army: and retired enlisted men of the 
Regular Navy and Marine Corps heretofore or hereafter retired 
who served honorably as commissioned officers, regular, temporary, 
or reserve, in the naval service at some time between the aforesaid, 
dates, and who at the time of their retirement were members of 
the Regular Navy or Marine Corps, shall be entitled to receive 
the pay of retired warrant officers of the Navy and Marine Corps, 
respectively . . 

Said pay of a retired warrant officer of the Army which plaintiff was 
paid as aforesaid amounted to the sum of $138.75 per month, com¬ 
puted according to law as follows: 


75 per centum of the pay of a warrant officer with over 20 years* serv¬ 
ice. as provided by the act of June 5. 1916. 39 Stat. 167. as amended 
by act of June 4. 1920 41 Stat. 761: R.S.. $11274: and the act of 
June 10. 1922. 42 Stat. 629. 37 U.S.C.. § 13_$13S. 75 

5. On June 30. 1932. the Legislative Appropriation Act, c. 314, 
47 Stat. 399. commonly called the 44 Economy Act ”, was approved 
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by the President and became law. Section 106, parj; II, of the 
Economy Act provides as follows: 

w During the fiscal year ending June 30, 1933. the] retired pay 
of all judges (except judges whose compensation may n<j>t, under the 
Constitution, be diminished during their continuance i^i office) and 
the retired pay of all commissioned and other personnel (except 
enlisted) of the Army. Navy, Marine Corps. Coast Guard, Coast and 
Geodetic Survey, Lighthouse Service, and the Public Health Service 
shall be reduced as follows: If more than $1,000 per annum but less 
than $10.0(X) per annum, 8% per centum: * * 'Italics sup¬ 

plied.) 

6. On July l»s. 1932, the Secretary of the Navy directed to the 
defendant, J. Raymond McCarl, in said defendant's capacity as 
Comptroller General of the United States, a letter forwarding to 
said defendant for hi> decision a number of questions presented by 
the Bureau of Supplies and Accounts, Navy Department, 
4 involving the application of the provisions of the said Econ¬ 
omy Act. Among the questions so forwarded by the said 
letter of the Secretary of the Navy to the defendant McCarl were the 
following ••questions” contained in paragraph 6 of the said letter: 

“6. With reference to the second group (retired enlisted men of 
the Navy retired direct from the Navy), those who served as com¬ 
missioned officers at some time between 6 April 1917 and 11 Novem¬ 
ber 1918 ‘receive the pay of (retired) warrant officers’ (but are 
not advanced to that grade) under the provisions of the U.S. Code, 
title 34, section 999 (act of June 6. 1924. 43 Stat. 472, set out above 
in paragraph 4 hereof). The question arises, therefore, whether 
this group is subject to a reduction in retired pay under section 106 
of the Economy Act. * * * If the reduction applies to this group, 
and in any case results in a lower rate of pay than would jbe received 
if based upon the enlisted ratings held at the time of retirement, may 
the pay of the enlisted rating be subsistuted under the saying clause 
in section 999 (act of June 6. 1924, 43 Stat. 472) ? ” 

On July 29, 1932. in response to the said letter of the Secretary of 
the Navy, the defendant J. Raymond McCarl, pretending to act 
within the functions of his office as Comptroller Genejrai of the 
United States, addressed a letter to the Secretary of | the Navy 
assuming and purporting among other things to decide £he “ques¬ 
tions*’ contained in paragraph 6, as set out above, that part of the 
said letter of the defendant J. Raymond McCarl whicji assumed 
and purported to decide the questions contained in paragraph 6 of 
the said letter of the Secretary of the Navy reading as follows: 

“4. 5, and 6 * * * In decision of July 14, 1932j A-43204. 

question and answer 13, in applying the restriction of sectjion 212 of 
the Economy Act limiting the combined rate of compensation for 
civilian service and retired pay 4 for or on account of commissioned 
service ’ to $3,000 per annum, it was held that the retired pay of 
enlisted men based on commissioned service should not l|>e reduced 
below that which they would have received had they only enlisted 
service. The same principle may be applied to percentage! reduction 
of retired pay of the persons mentioned in these paragraph^ required 
bv section 106 of the Economv Act.*’ 
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5 Thereafter, for each of the months of July. August. Sep¬ 
tember. and October 1932 plaintiff has been paid only the sum 

of $133.87. and he is advised and believes and therefore avers that he 
will be paid only said sum of $133.87 each month so Ion" as said 
section 106 of the Economy Act remains in full force and effect. 

7. The plaintiff is advised and Iwlieves and therefore avers that 
Congress lias appropriated funds for the payment to him as a re¬ 
tired enlisted man of the Army the pay and allowances of a retired 
warrant officer of the Army in the sum of $138.77>, and that the de¬ 
fendant Frederick AA\ Coleman, being Chief of Finance. United 
States Army, and therefore charged by law with the duty of paying 
to the plaintiff as a retired enlisted man of the Army hi;- monthly pay 
and allowances and accounting therefor (act of June 3. 1916. 39 Stat. 
170. as amended by act of June 4. 19*20. 41 Stat. 766). has unlaw¬ 
fully withheld and is unlawfully withholding said funds in the sum 
of $4.88 each month from the plaintiff: and that tin* defendant Fred¬ 
erick W. Coleman has failed and declined to pay or to cause to be 
paid to the plaintiff for each of the months of July. August. Sep¬ 
tember. and October 193*2. and will fail and decline to pay or cause 
to be paid so Ion" as said section 106 of the Economy Act remains in 
full force and effect the monthly pav and allowances of a retired war- 
rant officer >n tin* sum of $138.77) to which he is lawfully entitled by 
virtue of the said act of Congress of June 6. 19*24. by reason of the 
i4 decision " of the said defendant J. Raymond McCarl set out in para¬ 
graph 6 hereof, the said defendant Frederick AA\ Coleman knowing 
full well that the accounts of his subordinate disbursing officers 
would not be settled and approved and that they would be embar¬ 
rassed in the settlement of their accounts should they fail to 

6 Apply the "'decision" to tin* monthly pay and allowances of 
the plaintiff, and that the defendant Frederick AY. Coleman 

with knowledge of the embarrassment to his said subordinate dis¬ 
bursing officers should any such officer fail to apply the said ** de¬ 
cision " of tlu* defendant J. Raymond McCarl to the monthly pay and 
allowances of the plaintiff has been thus coerced to adhere to the said 
“decision " of the defendant J. Raymond McCarl and to fail to pay 
or cause to be paid to the plaintiff for the said months of July. 
August. September, and October. 193*2. the monthly pay and allow¬ 
ances of a retired warrant officer in the sum of $138.77). 

8. Plaintiff is advised and believes and therefore avers that he is 
lawfully entitled to be paid the monthly pay and allowances of a 
retired warrant officer as provided by the said act of June 6. 1924. 
without application of section 106 of the Economy Act: that he is a 
member of the retired enlisted personnel of the Army with pay es¬ 
pecially exempted by Congress from the operation and application 
of section 106 of the Economy Act: that he is entitled to be paid as 
such member of the retired enlisted personnel of the Army the re¬ 
tired pay of warrant officer of the Army without unlawful inter¬ 
ference therewith bv the defendants. J. Raymond McCarl and 
Frederick AY. Coleman: that the said “decision" rendered to the 

Secretary of the Navy by the defendant. J. Raymond McCarl. as 
• » » • 

aforesaid has had the result of controverting and will controvert the 
expressed will and intention of Congress that the retired pay of the 
enlisted personnel of the Army (and the Navy) be exempted from 
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any reduction in pay provided by the said section 106 apd is there¬ 
fore unlawful; that said “decision” insofar as it appjlies to any 
reduction in pay and allowances prescribed by the said sjiet of June 
6. 1924. to be paid to retired enlisted men of the Army (and the 
Navy) is without the authority of the said defendant, J. Ray- 

7 mond McCarl. as Comptroller General of the United States; 
that said “decision” is therefore null and void and of no 

effect whatsoever in law: and that any application of any reduction 
in pay provided by the said section 106 to the pay and j allowances 
of the plaintiff, a retired enlisted man, by reason of said “ decision ” 
is likewise null and void and of no effect whatsoever in law. 

9. Plaintiff is advised and believes, and therefore avers, that the 
defendant, J. Raymond McCarl, is without authority to apply the 
provisions of section 106 of the Economy Act to the pay |and allow¬ 
ances of a retired warrant officer in the sum of $138.75, which he is 
entitled to and has for eight years prior to July 1, 1932, Received as 
a retired enlisted man of the Army, as hereinbefore set out, and that 
the said “decision ” of the defendant. J. Raymond McCarl bv reason 
of which the defendant. Frederick W. Coleman, has failed to pay or 
cause to be paid to the plaintiff his monthly pay and allowances as 
provided by law is in clear excess of his authority as Comptroller 
General of the United States and constitutes an abuse of shiv discre- 
tion conferred on him as such Comptroller General by Omgress to 
interpret and apply tin* provisions of said section 106 of it he Econ¬ 
omy Act: that it is the dutv of the defendant. Frederick \V. Cole- 
man. as Chief of Finance. United States Army, to pay or cause to be 
paid to plaintiff as a retired enlisted man of the Army tlie retired 
pay and allowances of a warrant officer for the months of July. 
August. September, and October 1932, and subsequent months with¬ 
out application thereto of any reduction in pay provided bly the said 
section 106 of the Economy Act and to continue to pay or cjause to be 
paid to the plaintiff his retired pay and allowances as and!when the 
same become due and payable without such application thereto of 

any reduction in pay provided by the said section ^06 <>f the 

8 Economy Act. notwithstanding the aforesaid “ decision v of 
the defendant. J. Raymond McCarl; and that th(? failure, 

omission, and refusal to pay or cause to be paid him such retired pay 
and allowances without such application thereto of any reduction in 
pay provided by the said section 106 of the Economy Act is an 
unlawful invasion of his rights resulting in irreparable injury to 
him against which he has no adequate and complete remedy! save and 
except in a court of equity. 

10. Plaintiff is advised and believes, and therefore avers, that 
there are approximately 2,000 enlisted men on the retired list of the 
Armv who served honorably as commissioned officers of the Armv 

%> • V 

at some time between April 6. 1917. and November 11. 1918. and who 
are therefore by virtue of the provisions of the said act of June 6, 
1924. 43 Stat. 472, being in similar situation to the plaintiff], entitled 
to receive the pay of retired warrant officers of the Army in the sum 
of $138.75. which pay Congress has appropriated, without applica¬ 
tion thereto of any reduction in pay provided by the said section 106 
of the Economy Act: plaintiff is advised and believes, and therefore 
avers, that bv reason of the “ decision ” of the defendant J. Raymond 
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McCarl set out in paragraph 6 hereof, the defendant Frederick W. 
Coleman has failed to pay or cause to l>e paid to said enlisted men 
on the retired list their pay and allowances of retired warrant offi¬ 
cers for the months of July, August. September, and October. 1632. 
without application of the said section IOC of the Economy Act but 
has unlawfully withheld and is now unlawfully withholding said 
pay and will fail to pay or cause to be paid said pay so long as the 
said section 106 of the Economy Act shall remain in full force and 
effect: that the failure, omission, and refusal to pay or cause to be 
paid said enlisted men the pay of retired warrant officers without 
application thereto of any reduction in pay provided by tin* 
0 said section 106 of the Economy Act is an unlawful invasion 
of their rights, individually and collectively, resulting in 
irreparable injury to them against which they have no adequate and 
complete remedy save and except in a court of equity. 

Wherefore, the premises considered, the plaint ill prays as follows: 

1. That the process of this court issue to the defendants requiring 
them to appear and answer this bill. 

2. That the defendant. J. Raymond McCarl. In* restrained and 
enjoined pendente life and permanently upon the final hearing of this 
cause from and against any and all interference with the defendant 
Frederick W. Coleman. Chief of Finance, United States Army, or 
with any finance or disbursing officer of the United States Army, to 
prevent the payment to the plaintiff of his retired pay and allow¬ 
ances without application thereto of any reduction provided by sec¬ 
tion 106 of the Economy Act for the months of July. August. Sep- 
teml**r. and October. 1632. and that is now accruing and shall accrue 
to his credit thereafter. 

3. That the defendant Frederick W. Coleman be enjoined and 
commanded to pay or cause to be paid to the plaintiff the retired pay 
and allowances due him as a retired enlisted man of the Army for 
the months of July, August, September, and October. 103*2. and to 
continue to pay or cause to be paid to him his retired pay and allow¬ 
ances in the manner in which and at the times when such pay and 
allowances are ordinarily paid to retired enlisted men. without appli¬ 
cation thereto of any reduction in pay that may be provided by 

section 106 of the Economy Act. 

10 4. And !for such other, further, or different relief as to 

the court may seem just and proper. 

John H. Hoeprel. 


Samuel T. An sell. 

Burr Tract An sell. 
Georof. M. Wilmetii. 

Counsel for Plaintiff. 


Plaintiff. 

By Samuel T. Anskll. 
Attorney for Plaintiff. 


District of Columbia, to trit: 

Personally appeared before me. Jessie G. Lane, a notary public in 
and for the District aforesaid. Samuel T. Ansell. who. being duly 
sworn, says that he is one of the attorneys for the plaintiff in the 
foregoing bill of complaint subscribed by him: that he has read 
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jPEL 


and knows the contents of said bill of complaint, apd that the 
statements of fact therein made are true according to his best 
knowledge, information, and belief. 

Samuel Tj Ansell. 

Subscribed and sworn to before me this 11th day |of Novem¬ 
ber. 1932. 

[seal.] Jessie G. Ijane, 

Notary Public , D.C. 

\ 
i 

Motion, of defendant McCarl to dismiss bill 
Filed November 22. 1932 


Come now the defendants, J. R. McCarl, Comptroller General of 
the United States, and Frederick AY. Coleman. Chief qf Finance. 
ICS. Army, by and through their attorneys below named, and move 
the court to dismiss the bill of complaint tiled in the above-entitled 
cause: and as ground for said motion sav: 

11 1. That it appears from the said bill of complaint and from 

section 111 of the Legislative Economy Act of Juije 30, 1932. 
47 Stat. 403, that this court has no jurisdiction over tjhe subject 
matter of this suit. 

2. That the said bill of complaint fails to state a caus(> of action 
cognizable in equity: 

3. That there is a lack of necessary and indispensable parties de¬ 
fendant : 

4. And for other grounds apparent on the face of the bill of 
complaint. 

Leo A. Rover, 

United States Attorney , 

John AY. FniKpi.Y, 
Assistant United States Attorney , 

R. L. Golzk, 

General Counsel, 

O. R. McGuire. 

Counsel , 

Attorney * for be fendant- McCarl. 

The undersigned attorneys for the plaintiff acknowledge this 22 
day of November. 1932, receipt of a copy of the above motion to dis¬ 
miss the bill of complaint and a copy <>f the points and authorities 
in support thereof. 

S. T. Ansell. 


Motion of befend-ant Coleman to dismiss bill 
Filed November 23, 1932 


Comes now the defendant, Frederick AY. Coleman, <Jhief of 
Finance. United States Army, by and through his attorneys below 
named, and moves the court to dismiss the bill of complaint filed in 
the above-entitled cause: and as ground for said motjon, says 
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12 1. That it appears from the said bill of complaint and from 
section 1 of the Legislative Economy Act of June 30, 1932, 

47 Stat. 403. that this court has no jurisdiction over the subject 
matter of this suit. 

2. That there is a lack of necessary and indispensable parties 
defendant; 

3. And for other grounds apparent on the face of the bill of com¬ 
plaint. 

Leo A. Rover. 

United States Attorney . 

John W. Fihelly. 

Assistant United States Attorney. 

Attorneys for Defendant Frederick 11. Coleman. 

Chief of Finance United States ,4r7//;/. 

The undersigned attorneys for the plaintitf acknowledge this 23 
day of November. 1932. receipt of a copy of the above motion to dis¬ 
miss the bill of complaint and a copy of the points and authorities 
in support thereof. 

S. T. An sell. 

Memorandum of court 
Filed February 24. 1933 

******* 

The court has examined the separate motions of the defendant 
McCarl and the defendant Coleman, and is prepared to sign appro¬ 
priate entries overruling same. 

With respect to plaintiff's reduction of pay it may be noticed that: 

The act of June 6. 1924. 43 Stat. 472. so far as here considered, 
relates only to the rate of pay of retired enlisted men of the Army 
who served as commissioned officers of the Army sometime be- 

13 tween April (3. 1917. and November 11. 1918. The act did not 
have the effect of advancing retired enlisted men. with such 

service, to the grade of retired warrant officers of the Army. 

By its language section 10(3. part II. of the Legislative Economy 
Act, exempts from reduction the retired pay of enlisted men of the 
Army. No distinction is found in the act as respects the pay of re¬ 
tired enlisted men who served as commissioned officers during our 
participation in the World War and the pay of retired enlisted men 
without such record of service. 

Plaintitf is not a retired warrant officer. He draws the pay of a 
retired warrant officer by authority of the act of June (3. 1924. but his 
irrade has remained unchanged. He is a retired enlisted man and as 
such is entitled to his retired pay without reduction. 

F. Dickinson Letts. Justice. 

Decree of injunction 

Filed March 13. 1933 

******* 

This cause coining on for hearing at this term upon separate mo¬ 
tions by the respective defendants to dismiss the bill of complaint 
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herein, and after considering the arguments and memorandum briefs 
of counsel for both sides, the defendants, by their respective counsel, 
having elected in open court to stand upon their said motions to dis¬ 
miss and all parties hereto, by their respective counsel, having further 
stipulated that a final decree be taken at this time, it is by!the court 
this 13th day of March, 1933. 

Adjudged, ordered, and decreed, that (1) the saicjl motions 
14 by the resjxctive defendants to dismiss the said bill of com¬ 
plaint be and the same are hereby overruled, (2) the defend¬ 
ant, J. Raymond McCarl. Comptroller General of the United States, 
be and he hereby is restrained and enjoined from and against any 
and all interference with the defendant. Frederick W. Coleman, Chief 
of Finance. United States Army, or with anv finance or disbursing 
officer of the United States Army, to prevent the payment to the 
plaintiff of his retired pay and allowances without application 
thereto of any reduction provided by section 100 of the Economy 
Act of June 30. 1932, for the months of July. August. September, 
October. November, and December. 1932. and for the months of Janu¬ 
ary and February. 1933, and to March 3. 1933. and (3) the defend¬ 
ant, Frederick AY. Coleman, be. and he hereby is. enjoined and com¬ 


manded to pay or cause to be paid to the plaintiff the retired 


pay and 


allowances due him as a retired enlisted man of the Army for the 
months of July. August. September. October. November, and De¬ 
cember. 1932. and for the months of January and February. 1933. and 

7 ^ ^ • • 

to March 3, 1933. without application thereto of any reduction in pay 
that may be provided bv section 10G of the Economy Act of June 30, 
1932. 

And the plaintiff shall have his costs to be taxed by the'clerk of 
the Court against the defendants. 

Bv the Court: 

F. D. Letts. Justice . 

No objection as to form. I 

O. R. McGuire. 

Attorney for defendants. i 

Leo A. Rover. 

C.8. Atty. 

From the foregoing the defendants, by their attorneys, jin open 
court, note an appeal to the Court of Appeals of the District of 
Columbia. This appeal shall act as a supersedeas. 

F. 1). Letts. Jmtiee 


15 Assign me nt of errors 

Filed March 14. 1933 

* =fc * s’: sjc * ; * 

Now come J. R. McCarl, Comptroller General of the United! States, 
and Frederick \\\ Coleman. Chief of Finance. United Statesj Army, 
by their attorneys, and having noted an appeal in open couiy to the 
Court of Appeals of the District of Columbia from the final) decree 
in said cause entered March 13. 1933. file the following assignment of 
errors on which they will rely in prosecuting said appeal, to wit: 

1. In overruling the motions of the respective defendants to dismiss 
the bill of complaint. 


i 
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2. In entering a final decree commanding and requiring the de¬ 
fendants to pay the plaintiff the retired pay of a warrant officer of 
the Army without deduction of 8 G* per centum therefrom as pro¬ 
vided in section 100 of the Legislative Economv Act of June 30, 1032, 
47 Stat. 401. 402. 

3. In taking jurisdiction notwithstanding section 111 of the Legis¬ 
lative Economy Act of June 30, 1032. 47 Stat. 403. to pass upon and 
decide whether the retired pay of plaintiff is subject to the 8 V& per 
centum deduction requirements of section 100 of said act. 

4. In taking jurisdiction to pass upon and decide the question 
whether there is available an appropriation to make payment to 
plaintiff of the .retired pay of a warrant officer without deduction of 
8 J /*> per centum jas provided in section 106 of the Legislative Economy 
Act of June 30, 1932. 47 Stat. 401. 402. 

5. In holding that it was the ministerial duty of the defendant 
McCari. Comptroller General of the United States, when the ques¬ 
tion was presented formally for his decision in accordance with para¬ 
graph 6 of section 8 of the act of July 31. 1894, 28 Stat. 207, as 

16 amended by section 304 of the act of June 10 . 1921. 42 Stat. 24. 
to decide that retired enlisted men entitled under the act of 

June 6 . 1924. 43 Stat. 472. or otherwise, to the retired pay of warrant 
officers should receive such retired pay of warrant officers without 
deduction of 8 ha per centum as provided in section 106 of the Legis¬ 
lative Economy Act of June 30. 1932. 47 Stat. 401. 402. 

6 . In taking jurisdiction to pass upon and decide that for the 
fiscal year 1933 the retired pay of warrant officers of the Army was 
not 8127.19 per month ($138.75 reduced 8 Vs per centum). 

7. In enjoining and commanding the defendant Frederick W. 
Coleman. Chief of Finance. U.S. Army, without joining as party 
defendant his superior officer, the Secretary of War. 

8 . In enjoining and commanding the defendant Frederick W. 
Coleman. Chief of Finance. U.S. Army, to pay or cause to be paid 
to the plaintiff his retired pay and allowances without application 
thereto of any reduction provided by section 106 of the Economy Act 
of June 30. 1932. when the defendant Comptroller General of the 
United States had rendered his decision of July 29, 1932, in ac¬ 
cordance with paragraph 6 of section 8 of the act of July 31, 1894, 
28 Stat. 207. as amended bv section 304 of the act of June 10 . 1921. 
42 Stat. 24. holding that appropriations were not available for the 
payment to retired enlisted men of the retired pay of warrant officers 
without deduction of 8 V 3 per centum, as provided in section 106 of the 
Legislative Economy Act of June 30. 1932. 47 Stat. 401. 402. 

9. In not dismissing the plaintiff's bill of complaint for failure to 
allege therein that the claim had been presented to and denied by 
the defendants. 

10 . In not holding that the plaintiff has a plain, adequate 

17 and complete remedy at law by suit in the United States Court 
of Claims under section 1 of the act of March 3. 1887. 24 

Stat. 505. as amended by section 145 of the act of March 3. 1911. 36 
Stat. 1136. if. in fact, any court has jurisdiction under section 111 of 
the Legislative Economv Act of June 30. 1932. 47 Stat. 403. 

11 . In not holding that section 304 of the act of June 10 , 1921, 
42 Stat. 24. precludes the Supreme Court of the District of Columbia 
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from directing the Comptroller General to decide a question pre¬ 
sented to him under paragraph 6 of section 8 of the act of June 31, 
1894, 28 Stat. 208, in any particular way. 

12. And for other reasons apparent on the face of the bill of 
complaint. 

Leo A. Hover, 

United States Attorney, 

John W. Fihelly, 

A distant United States Attorney , 

R. L. Golze, 

General Counsel. 

O. K. McGuire, 

Counsel* 

Attorneys for Defendants. 

Service of copy of the foregoing assignment of errors is [acknowl¬ 
edged this 14th day of March 1933. 

Burk Tracy AxseLl. 

Attorney for Plaintiff. 

Designation of record j 

Filed March 14, 1933 


* 


* 


li, 

liowmg: 


the bill 
Itts filed 


The clerk will please include in the transcript of record on appeal 
to the Court of Appeals of the District of Columbia the fo| 

1. The bill of complaint. 

18 2. Motions of the respective defendants to dismiss 

of complaint. 

3. Memorandum of Honorable Justice F. Dickinson L( 
February 24. 1933. 

4. Final decree herein. 

5. Note of appeal in open court with allowance of supersedeas. 

6 . Defendants’ assignment of errors. 

7. This designation. 

Leo A. Rover, 

United States Attorney. 

R. L. Golze, 

General Counsels 
O. R. McGuire, 

Counsel^ 

Attorneys for Defendants. 

Service of copy of the foregoing designation of record is a 


edged this 14th dav of March 1933. 


Burr Tracy AxseliL 
Attorney for Plaintiff. 


•knowl- 


19 


Supreme Court of the District of Columbia 


United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages mbnbered 
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from 1 to 18, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause Xo. 55033 in equity, wherein 
John H. Hoeppel is plaintiff and J. Raymond McCarl, Comptroller 
General of the United States et al. are defendants, as the same 
remains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said court, at the city of Washington, in said District, 
this 29th day of April 1933. 

[seal) i Frank E. Cunningham, 

Clerk. 


II. « SOVEBKMEST FRINTIN3 OFFICC t»J* 
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In the Court of Appeals of the District of 

Columbia 


HE 0 A. BOVES, 

United Stales Attorney . 

- . JOHN EIHELEY, 

7 • 

Assistant United States Attorney, 

B. L. GOEZE, 

General Cou7ieel, 

0. H. STcGXTIBEj 

Counsel, 

Attorneys iar the Appellants. 
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In the Court of Appeals of the District of 

Columbia 

April Term, 1933 | 

No. 5945 j 

J. R. McCarl, Comptroller General the 
United States, and Frederick W. Colemaip Chief 
of Finance, United States Army, appellatats 

l . 

John H. Hoeppel, appellee 


APPEAL FROM TIIE Si'PREM E COVET OF THE DISTRICT OF 

COIA' M HI A 


BRIEF FOR APPELLANTS 


THE CASE 


This case is before this Court on appeal noted 
in open court (R. 9) from a decree (R. 8) enltered 
March 13, 1933, by the court below overruling mo¬ 
tions of the appellants to dismiss the bill of |com¬ 
plaint for injunction (R. 7, 8) for reasons set jforth 
by the trial justice in a “Memorandum of Ccfurt” 
filed February 24, 1933 (R. 8). 

(i) 
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STATEMENT OF THE CASE 

Epitomized, the facts in this case, disclosed by 
the bill of complaint, to which motions to dismiss 
were interposed by the respective appellants, are 
that the Secretary of the Navy in letter of July 
18, 1932, requested, pursuant to section 8 of the 
act of July 31,1894, 28 Stat. 208, as amended by the 
act of June 10, 1921, 42 Stat. 23, 27, the appellant 
Comptroller General to render his decision whether 
the pay of retired warrant officers which certain 
retired enlisted men were entitled to receive by 
virtue of the act of June 6,1924,43 Stat. 472, should 
be reduced by SVs per centum under section 106 
of the Economy Act of June 30, 1932, 47 Stat. 401, 

* 7 7 7 

402; and if so, whether such retired enlisted men 
could be paid the pay fixed by law for retired en¬ 
listed men of their grade when such retired pay 
for enlisted men of their grade was more than the 
pay of retired warrant officers reduced under the 

Economy Act of June 30. 1932. 

% 

The appellant Comptroller General answered 
both questions in the affirmative in a decision of 
July 29, 1932, printed in the appendix hereto, and 
as the conclusion stated therein was equally appli¬ 
cable to the Army, the Finance Officer of the Army 
in Washington, under the appellant Coleman and 
under the Secretary of War, who was not made a 
party to these proceedings, paid the appellee retired 
pay at the rate of $133.87 a month for the months 
of July 1932 to October 1932, inclusive (R. 3, 4). 


n 

O 


i 

This amount was the retired pay and allowances of 
enlisted men fixed bv law for a retired enlisted man 

%r 

of the grade and length of service of the appellee 

(R.2).' 

r riie appellee did not aver in the bill of comlplaint 
that his claim for any amount in excess of $133.87 
had been presented by him to the appellant (pomp- 

_ i 

troller General, as provided in section 305 of the 
act of June 10, 1921, 42 Stat. 24. It is a fact that no 
such claim was presented to the appellant (Comp¬ 
troller General prior to the filing of the bill praying, 
in effect (R. b), that the appellants pay or cause 
to be paid, to the appellee an additional amount of 
$4.88 for each of the months of July 1932 to jOcto- 
ber 1932, inclusive, and pay thereafter at the riate of 
$138.75 a month instead of $133.87 a month 2). 

The difference of $4.88 a month for which 'judg¬ 
ment, in effect, has been claimed by appellee in 
these injunction proceedings against appellants and 
contrary to the appellant Comptroller Generali’s de¬ 
cision of July 29,1932, upon the availability of any 
appropriation to make such a payment, arises in 
the following manner: 

Appellee served in the Army for more ithan 

I 

thirtv vears and was retired August 16, 1921,1 as a 

* * i 

master sergeant or enlisted man of the first-jclass 
(R. 1). The pay of enlisted men of the first-jclass 
with over twenty years' service was fixed in section 
9 of the act of June 10, 1922, 42 Stat. 62^, at 
$157.50 per month. A retired master sergeaiit is 
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entitled to 75 per centum of that amount, or $118.12 
a month, to which must be added under authority 
of the act of March 2. 1907, 34 Stat. 1217, the sum 
of $9.50 per month in lieu of clothing and $6.25 a 
month in lieu of quarters, fuel, and light. In other 
words, the total pay and allowances of a retired 
master sergeant with over 20 years' service is 
$133.87 a month (R. 2). or $1,606.44 per annum. 

The base pay of a warrant officer was fixed in 
section 9 of the act of June 10, 1922. 42 Stat. 629— 
the same statute which fixed the base pay of a mas¬ 
ter sergeant who is an enlisted man of the first 
grade—at $148 a month, to which is added 5 per 
centum of the base pay for each period of four 
years' service not exceeding 25% • In other words, 
the pay of a warrant officer under the act of June 
10, 1922, with 30 years of service is $185 ($148 base 
pay plus $37 for longevity). Under section 1274, 
Revised Statutes, the warrant officer with over 30 
years' service when retired is entitled to 75 per 
centum of the active duty pay, or $138.75 a month 
(R.2). 

By reason of the fact that appellant served dur¬ 
ing a parti of the war period, from February 8, 
1918. to October 30. 1919, as a commissioned officer 
he became entitled on and after June 6, 1924, as a 
retired enlisted man to receive the pay of a retired 
warrant officer by virtue of the act of June 6, 1924, 
43 Stat. 472. which was quoted in the bill of com¬ 
plaint (R. 2) as follows: 


0 


That retired enlisted men of the 'Army, 

i * 

heretofore or hereafter retired who jserved 

lionorablv as connnissioned officers of the 

Armv of the United States at some time be- 
* 

tween April 6, 1917, and November llj, 1918, 
shall be entitled to receive the pay of re¬ 
tired warrant officers of the Armv; and re- 

*■ ^ i 

tired enlisted men of the Regular Natv and 
Marine Corps, heretofore or hereafter re¬ 
tired who served honorably as commissioned 
officers, regular, temporary, or reserve, in the 
naval service at some time between the afore¬ 
said dates, and who at the time ofj their 
retirement were members of the Regular 
Navy or Marine Corps, shall be entitled 
to receive the pay of retired warrant 
officers of the Navy and Marine Corps, 
respectively. * * 


* 


* * * ?? 


Beginning June 6, 1924, appellee wasi paid 
$138.75 a month to include June 30, 1932, lint on 
July 1, 1932, there became effective (as stated in 
the bill of complaint, R. 3) section 106 of the act 
of June 30, 1932, 47 Stat. 401, 402, which provided 
that: 

Sec. 106. During the fiscal year eliding 
June 30, 1933, * * * the retired p|ay of 
all commissioned and other personnel (ex¬ 
cept enlisted) of the Army, Navy, Marine 
Corps, Coast Guard, Coast and Geodeti<[, Sur¬ 
vey, Lighthouse Service, and the Public 
Health Service shall lie reduced as follows: 
If more than $1,000 per annum but less than 
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$10,000 per annum, 8Vs per'centum: if 
$10,000 per annum or more, but less than 
$12,000, 10 per eentum; if $12,000 per an¬ 
num or more, but less than $15,000 per 
annum, 12 per eentum: if $15,000 per annum 
or more, but less than $20,000,15 per eentum; 
if $20,000 per annum or more. 20 per eentum. 
This section shall not operate so as to reduce 
am* rate of retired pav to less than $1,000 
per annum. 

The retired pav of warrant officers of the Armv 
beinsr $128.75 a month, or $1.1565 per annum, was 
subject to the economy deductian of 8’ ; :2, as stated 
in said section 10G of the act of June 20. 192*2. and 
the retired pay of warrant officers was thus re¬ 
duced to $127.19 per month, or to $1,520.28 per 
annum. 

However, retired pay as an enlisted man at the 

rate of $1.(>00.44 per annum is in excess of the pay 

of retired warrant officers reduced bv the economy 

» % 

deduction to $1,520.28 per annum. Beginning 
July 1. 1922, appellee was paid the retired pay of 
a master sergeant of $132.87 per month instead of 
the lower retired pay of $127.19 a month of war¬ 
rant officers. Appellee has insisted in the bill of 
complaint that he is entitled to the pay of a retired 
warrant officer at the rate of $128.75 a month and 

that because he was an enlisted man the economy 

%/ 

deduction could not be applied to the monthly re¬ 
tired pay of a warrant officer to which he was 
entitled bv virtue of the act of June G, 1924. 
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The coir't below sustained the contentions <jf the 
appellee and overruled the motions of the Appel¬ 
lants to dismiss the bill of complaint. The appel¬ 
lants elected to stand on their motions to dismiss 
and a decree was entered directing and command¬ 
ing that the appellee be paid the pay of retired 
warrant officer without application thereto oi' any 
reduction provided bv section 106 of the Economy 
Act of June 30, 1932, for the months of July, 
August, September, October, November, and! De¬ 
cember 1932 and for the months of January! and 
February 1933 to March 3, 1933. The appeal! was 
entered in open court from the decree. 

Parenthetically, attention may be invited tej) the 
fact that while the bill of complaint contained a 
prayer that the appellants pay, or cause to be paid, 
to the appellee the pay of a warrant officer without 
deduction on account of the Economy Act of June 
30, 1932, or an additional amount of $4.88 a month, 
the decree directed the payment of such amount 
from July 1, 1932, to March 3, 1933, and not tljere- 

i 

after (R. 8, 9). This was due, apparently, to the 
fact that the act of March 3, 1933, 47 Stat. 1514, 
which became law during the interval between! the 
filing of the bill and the entry of the decree,! ex¬ 
pressly provided in Title II, section 4 (a 5) |hat 
section 106 of the act of June 30,1932, was amended 
by striking out “(except enlisted)’ 7 so that on gnd 
after March 3, 1933, even the pay of retired en¬ 
listed men was subject to the economy deduction 
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of 8%?;. which deduction was subsequently in¬ 
creased and regulated as provided in Title II of the 
act of March 20, 1933, Public No. 2, entitled 4 ‘An 
Act To maintain the credit of the United States.” 

There is involved in this case merely the question 
whether the court below had any jurisdiction in 
these proceedings and, if so, whether the appellee is 
legallv entitled to receive an additional amount of 
84.88 a month during the period from July 1, 1932, 
to March 2, 1933, inclusive. The court below ap¬ 
pears to have assumed that it had jurisdiction not¬ 
withstanding the objections of appellants in their 
motions to dismiss and entered the decree directing 
that the payment be made to the appellee. 

The Appellants’ Points 

The Assignment of Errors (R. 9, 11) states in 
detail what we believe to be the errors in the decree 
of the trial court, but for purposes of this brief we 
summarize them in part as in the motion to dismiss 
tiled in the lower court, as follows: 

I 

It appears from the bill of complaint and from 
section 111 of the Legislative-Economy Act of June 
30,1932, 47 Stat. 403, that the courts of the District 
of Columbia have no jurisdiction of the subject- 
matter of this suit. 

II 

The bill of complaint fails to state a cause of ac¬ 
tion cognizable in equity. 
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ARGUMENT 

I. It appears from the bill of complaint and fro|tn sec¬ 
tion 111 of the Legislative-Economy Act of June 
30, 1932, 47 Stat. 403, that the courts for the Dis¬ 
trict of Columbia have no jurisdiction over the 
subject matter of this suit 

The appellee set forth in his bill that thejexact 
question involved had been presented by the Secre¬ 
tary of the Navy to the appellant Comptroller! Gen¬ 
eral for decision as provided in section 8 of tjie act 
of July 31, 1894, 28 Stat. 208, as amended, aiujl that 
the Comptroller General, as required by law to do, 
had rendered his decision on July 29, 1932, holding, 
in effect, as to this specific question, that under sec¬ 
tion 106 of the Economy Act of June 30, 1932, the 
pay of retired warrant officers, being in excess of 
$1,000 per annum, was subject to the economv de¬ 
duction of 8M* per centum, as provided in saicj. sec¬ 
tion; that retired enlisted men who were entitled 
by virtue of the act of June 6, 1924, above cited, to 
the pay of retired warrant officers could be pa^xl no 
more such pay than was currently payable tk> re- 
tired warrant officers; and that in those cases \|here 
the retired pay of enlisted men as such was iii ex¬ 
cess of the retired pay of warrant officers aftek* the 
economv deduction such enlisted men could be paid 


the higher retired pay fixed for enlisted me 


n of 


their grade and length of service and which prior 
to the act of March 3,1933, above cited, was notj sub- 
ject to the economy deduction. See Wood v. Ui^ited 
States, 107 U.S. 414. 
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This decision of the appellant Comptroller Gen¬ 
eral having been made by law controlling in the 
audit and settlement of accounts and applicable to 
both the Naw and Armv, the Armv finance offi- 
cer in Washington, a subordinate of the Chief of 
Finance and the Secretary of War, paid to ap¬ 
pellee the higher retired pay fixed for enlisted men. 
The appellee, without troubling himself to present 
a claim to the Comptroller General for the differ¬ 
ence between the amount paid to him and the re¬ 
tired pay of a warrant officer not reduced by the 
required economy deduction of SVs per centum, filed 
this bill against the appellants to require them to 
pay him the pay of retired warrant officers not 
reduced by the economy reduction of 8 V 3 %, or for 
$4.88 a month. 

This exact jurisdictional question, where there 
was an attempt to secure a payment from the pub¬ 
lic treasury contrary to a decision rendered bv the 

m/ f * 

Comptroller General of the United States at the 
request of the disbursing officer, as in that case, 
or head of department, as in this case—such re¬ 
quests being authorized to be made by either a dis¬ 
bursing officer or head of department as provided 
in section 8 of the act of July 31, 1894, 28 Stat. 

208, as amended—was recently before this court. 

* 

Both appellants in this case were appellants in 
that case, and the action of the trial court grant¬ 
ing a mandatory injunction was reversed. The 
opinion of July 26, 1933, of this court in that case 
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is reported as McCarl and Coleman v. Miguel, No. 
5871, in 61 Wash.L.Rep. 637, 639. The following 
extract from that opinion is controlling herej: 

We are of opinion that appellee’s claim to 
retired pay cannot be adjudicated in tliis pro¬ 
ceeding, and that his rights can only bp deter¬ 
mined in a proper suit or action instituted 
in the Court of Claims. The basis of this is 
the rule that mandamus or injunction should 
not issue in a case of doubtful inference from 
statutes of uncertain meaning, for i}i such 
circumstances the duty sought to bp con¬ 
trolled is regarded as involving the character 
of judgment or discretion. Wilbur v. United 
States, 281 U.S. 206. The Comptrollej* Gen¬ 
eral, when applied to by the disbursing pay¬ 
master of the Army, was required by jaw to 
decide the question of appellee’s rightjto re¬ 
tired pay. The right was regarded as doubt¬ 
ful by the disbursing officer, and in order to 
protect himself against a disallowance bv the 
accounting office if payment should ultimately 
be held not valid, he applied, in accordance 
with law, to the Comptroller General for an 
advance opinion. The opinion was given, 
and once given is binding on the executive 
branch of the Government. Skinner <b ftddy 
Carp. v. McCarl, 275 U.S. 1. 

We would be justified in resting this appejal on 

i 

the opinion of June 26, 1933, in the Miguel | case 
and the brief filed by the appellant Comptroller 
General in that case. However, without repeating 
the argument in the brief for the Comptroller Gen- 
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eral in the Miguel case, but which we request the 

court to consider in this case, we think we should 

verv briefly invite attention to certain additional 
* » 

defenses in this case as shown bv the bill of com- 
plaint. 

In the first place, the claim of appellee, in effect, 
for $4.88 per month additional was never presented 
to the appellant Comptroller General for determi¬ 
nation, as was done in the Miguel ease. We insist 
that the rule stated in Goldsmith v. Board of Tax 
Appeals, 270 U.S. 117, applies, that in no event may 
an extraordinary writ be issued against an officer 
of the United States to require him to perform an 
act which he was not requested by the petitioner or 
plaintiff to perform before there was filed the bill 
or petition. 

In the second place, the court below had no juris¬ 
diction to grant the decree directing the payment 
of additional sums to appellee because Title I of 
the Economy Act of June 30. 1932, which included 
section 106—the salary reduction provision—pro¬ 
vided in section 111 that: 

LIMITATION ON JURISDICTION OF COURTS 

Skc. 111. No court of the United States 

shall have jurisdiction of any suit against 

the United States or (unless brought by the 

United States) against any officer, agency, 

or instrumentality of the United States aris- 

% 

ing out of the application of any provision 
of this title, unless such suit involves the 
Constitution of the United States. 
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Of course, the question involved on the merits of 
this case is whether section 106 of the Econoiiiv Act 
of June 30, 1932, is properly applicable to the pay 
of a retired warrant officer claimed by appellee as 
a retired enlisted man. In other words, wliether 
the exemption in said section 106 of the pay of re¬ 
tired enlisted men from the economy deduction ap¬ 
plies to the pay of retired warrant officers when 
enlisted men take bv assimilation the pav of retired 
warrant officers instead of the pay fixed for retired 
enlisted men of their grade and length of service. 
This was the question decided by the appellaiit Mc- 
Carl in his decision of July 29. 1932, to the Secre¬ 
tary of the Navy, and the trial justice in his memo¬ 
randum of February 24, 1933 (R. 8), in this case 
took jurisdiction on the merits and decide^ the 
question contrary to the conclusion reached by the 
Comptroller General in his decision. 

The Constitution is not involved in this question 
for the reason that Congress mav increase of de- 
crease the pay of retired officers and men of the 
Army as it sees fit. This was the exact point de¬ 
cided in Wood v. United States , supra. See also 
Williams v. United States, 289 U.S. 553. Certainly, 
if no constitutional question was involved in the 
reduction by Congress of the salaries of the judges 
of the Court of Claims, there is none involved in 
the reduction of the retired pay of appellee. 

It is too plain for serious argument that since 
no constitutional question is involved section! Ill 
of the act of June 30, 1932, prohibited the cpurt 
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from taking jurisdiction of proceedings brought 
against an officer of the United States to determine 
such a question as is involved in this case either for 
or against the claimant. Even if there had been 
involved a constitutional question, the orderly and 
proper procedure to test it is that adopted by one 
of the judges of this Court when he instituted suit 
in the Court of Claims against the United States 
to determine whether, in view of the terms of the 
Constitution, the economy deduction contained in 
the same section of the act of June 30, 1932, applied 
to the salary of the judges of this Court rather 
than to seek mandamus or injunction against other 
Government officials. Hits v. United States, 289 
U.S. 516, 551. 


II. The bill of complaint fails to state a cause of action 

cognizable in equity 

As heretofore stated, the act of March 3, 1933, 
Public, No. 428, specifically amended section 106 
of the Economy Act of June 30, 1932. so as to re¬ 
quire the deduction to be made from both the ac¬ 
tive duty and retired pay of enlisted men of the 
Army, and the act of* March 20, 1933, Public, No. 
2. continued such deductions on the basis therein 
stated. It will he noted that the latter statute be¬ 
came law after the election and qualification of ap¬ 
pellee as a member of the Congress from the State 
of California. 

There can be no doubt whatever that subsequent 
to the act of March 3. 1933, the appellee must take 
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his retired pay subject to the economy deductions— 
whether that retired pay be that fixed by law for 
enlisted men generally or whether that pay I be the 
pay of retired warrant officers which may be paid 
to a limited number of retired enlisted men because 

I 

of their service as commissioned officers during the 

i ' 

W orld War period. This was recognized jin the 
decree which was entered by the trial court direct¬ 
ing the additional payments for the period from 
July 1, 1932, to March 3, 1933, inclusive, only. 

The claim set forth in the bill and to the bxtent 
recognized in the decree of March 13, 1933, is a 
money claim, and the decree is nothing more nor 
less than a money judgment against the United 
States, though rendered in form against two officers 
of the United States. A decree that amounts to 
no more than a money judgment should i|ot be 
granted. See Parkersburg v. Brown, 106 U.S. 486, 
500. | 

Whether the appellee is entitled for the period 
July 1. 1932, to March 2. 1933, to the additional 
amount of $4.88 a month, or to the pay of a retired 
warrant officer without the economy deduction 
under section 106 of the act of June 30, 1932, is a 
question of law, and does not involve the Constitu¬ 


tion. Even if section 111 of the act of June 30,11932, 
had not been contained in the law, the proper pro¬ 
cedure to test the right of appellee to additional pay 
was a suit in the Court of Claims as provided bv 
law. If the appellee has any right to secure a 
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judicial test of this question, there is a plain and 
adequate remedy at law in the Court of Claims 
which under the universal rules of equity is suf¬ 
ficient to prevent the maintenance of equity pro¬ 
ceedings. This Court has applied this rule in nu¬ 
merous cases, including the cases of Hurh y v. Shan- 
Icy, 60 Fed. (2d) 335: Carroll Electric Co. v. Mc- 
Cad, 8 Fed. (2d) 910; and Maryulies v. McCarl, 10 
Fed. (2d) 1012. See also Hurley et al. v. Kincaid, 
285 U.S. 95, 104; United States v. Guthrie, 17 
How. 284. 

Also, the action of the court below in entertain¬ 
ing equity proceedings in this case and the entry 
of a decree, granting in part the prayers of the 
petition are directly contrary to section 267 of the 
Judicial Code of March 3,1911, 36 Stat. 1163, which 
provides that: 

Suits in equity shall not be sustained in 

anv court of the United States in anv case 
* • 

where a plain, adequate, and complete rem- 

edv mav be had at law. 

%> * 

The decision of the Supreme Court of the United 
States in Ilitz v. United States is to the effect that 
the courts of the District of Columbia are courts 


of the United States established by virtue of Arti- 

•/ 

cle III of the Constitution of the United States, 

and it necessarilv follows that such courts have 

* 

been denied jurisdiction under section 267 of the 
Judicial Code of March 3, 1911, of any proceeding 


in equity where a plain, adequate, and complete 


remedy may be had at law, irrespective of thg plain 
terms of section 111 of the act of June 30,1932. 

i 

Furthermore, we think it clear from the terms of 
the bill of complaint (as the facts therein alleged 
have been summarized and explained in the light 
of the applicable statutes in the above statement of 
the facts in this controversy) the appellee (luring 
this period from July 1, 1932, to March 2, 1933, in¬ 
clusive, has been paid all to which he is legally 
entitled. Instead of being required to accept the 
retired pay of a warrant officer reduced by 8*4%, 
or $127.19 a month, the appellee has been pajid the 
higher retired pay and allowances fixed by law for 
retired enlisted men of his grade, or $133.87 per 
month, on the theory that the act of June 6, 1924, 
did not require him to accept the pay of a retired 
warrant officer, but gave him the option to accept 
it in lieu of the retired pay and allowances as an 
enlisted man. As a retired enlisted man he Is not 

i 

entitled to $138.75 per month, as claimed b\\ him 
as the pay of retired warrant officers withoijt the 
economy deduction. Any such conclusion would 
operate to give appellee as a retired enlisted! man 
receiving the pay of a retired warrant officer by 
assimilation more pay than a retired warrant offi¬ 
cer received during the period in question. The 
act of June 6, 1924, was to assimilate the pay of 
certain retired enlisted men who had served as 
commissioned officers during the World War tjo the 
pay of retired warrant officers, but not to give a 
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retired enlisted man more than the pay of a retired 
warrant officer, which is the effect of the conclusion 
and decree of the court below. See Wood v. U)iited 


States, supra. 

This identical question was presented on its 
merits to the Court of Claims in the case of Moore 
v. United States , No. 41836. There Moore had sued 
the Government in the Court of Claims for the dif¬ 
ference between the pay of a retired warrant officer 
after 20 years of service and the retired pay of a 
quartermaster sergeant for the period from Janu¬ 
ary 1, 1926, to June 9, 1933. A retired quarter¬ 
master sergeant is in a lower grade than a retired 

o t? 


master sergeant. The court filed its opinion on 
January 9, 1933, but suspended the entry of judg¬ 
ment pending the computation by the General Ac¬ 
counting Office of the amount due in accordance 
with the conclusion stated in the opinion. The com¬ 
putation was furnished to the Court of Claims on 
May 8,1933, in response to its request therefor, and 
the pay of a retired warrant officer was computed 
during the period from July 1, 1932, to January 9, 
1933, on the basis of $138.75 per month less the 
economv deduction of under section 106 of 

the act of June 30, 1932, or $127.19 a month, and 
the court so informed showing a balance of $3,- 
657.44 due under the act of June 6, 1924, to the 
plaintiff Moore. The court entered its order of 
June 5, 1933. in accordance with said computation, 
allowing Moore an aggregate of $3,657.44, or during 
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the applicable period of section 106 of the Economy 
Act of June 30, 1932, on the basis of the retired 
pay of a warrant officer of $138.75 per moijth less 
economy deduction, or $127.19 a montji. 

CONCLUSION 

We are unable to see any basis whatever {to sup¬ 
port the conclusion and decree of the court | below, 
and we respectfully submit that its decree [should 
be reversed and the case remanded with directions 
to dismiss the bill of complaint, with assessment 
of all costs against the appellee. j 

Leo A. Rover, 

7 i 

United States Attorney, 

John W. Fihelly, 

Assistant United States Attorney, 

R. L. Golze, | 

General Counsel, \ 

O. R. McGuire, i 

Counsel, I 

Attorneys for the Appellants. 



APPENDIX 


Comptroller General of 

the United States, 
Washington, July 2!), 1!)32. 
The Honorable The Secretary of the Navy. 

Sir: Consideration has been given to votir letter 
of July IS, 1932, forwarding for decision a number 
of questions presented by the Bureau of Supplies 
and Accounts, Navy Department, involving the 
application of the provisions of the act of June 
30,1932, Public, No. 212. You suggest that a num¬ 
ber of the questions have been answered in the 
decision of Julv 14, 1932, to the Secretarv of War, 
A-43204. Some of the principles stated in said de¬ 
cision are for application here but none of the ques¬ 
tions now presented were specifically considered 
and answered in that decision. The numbered 
paragraphs from 2 to 10 will be stated and con¬ 
sidered in the order presented. 


2. Under the provisions of the U.S. Code, 
Title 34, Section 782, officers of the Fleet 
Naval Reserve below the rank of lieutenant 
commander who are attached to divisions 
are entitled to one day’s base pay for each 
drill attended. Those who are not attached 
to divisions are entitled to not more than 
four days’ base pay a month for the perform¬ 
ance of appropriate duty. Officers above the 
rank of lieutenant are entitled to not more 
than $500.00 a year for appropriate duty. 
In addition to drill or appropriate duty, all 

( 20 ) 
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i 

officers below the rank of captain whoj are in 
command of organizations are entitled to 
$240.00 per year for administrative) func¬ 
tions. Under U.S. Code, Title 34, Section 
760, all officers are entitled to a uijiiforin 
gratuity of $100.00 upon original appoint¬ 
ment and an additional $50.00 every four 
years thereafter. 

3. It would appear that officers abo|ve the 
rank of lieutenant whose maximum cjmmal 
compensation, including pay for administra¬ 
tive functions and uniform gratuity (fannot 
exceed $840.00, are exempt from the provi¬ 
sions of the Act of 30 June 1932 (Pub. No. 
212). There also arises some doubt as jt<> the 
application of Section 104 (c) and Section 
105 (d) of that act to officers below the rank 
of lieutenant commander because their an¬ 
nual rate of compensation is greater than 
$1,000.00. However, they are expressly lim¬ 
ited bv the Act of 30 June 1932 (Pub. No. 
216) and U.S. Code, Title 34, Sectiob 782, 
to 48 days' pay for drills or 48 dayjs for 
appropriate duty a year. The annual ynaxi- 
nmm pay in either case and for all ranks is 
less than $1,000.00 even when the officer is 
also in receipt of $240.00 a year for admin¬ 
istrative functions and $100.00 for uniform 
gratuity. Is, therefore, any or all of th(» pay 


provided for drills, appropriate duty 


ad¬ 


ministrative functions, or uniform gratuity 
subject to anv reduction under the Act of 
30 June 1932 "(Pub. No. 212) ? 

2 and 3. Section 101 (c) of the Economy Act 
provides: 

If the application of the provisions of jsub¬ 
sections (a) and (b) to any officer orj em¬ 
ployee would reduce his rate of compensa¬ 
tion to less than $1,000 per annum, such pro- 
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visions shall be applied to him only to the 
extent necessary to reduce his rate of com¬ 
pensation to $1,000 per annum. 

Section 21 of the act of February 28, 1925, 43 
Stat. 1085, et seq. provides as follows: 

Sec. 21. Officers below the grade or rank 
of lieutenant commander and enlisted men 
of the Fleet Naval Reserve attached to a di¬ 
vision thereof, organized under regulations 
prescribed by the Secretary of the Navy, 
shall receive compensation at the rate of one 
thirtieth of the monthly base pay of their 
grades, ranks, or ratings for attending, un¬ 
der competent orders, each regular drill, or 
other equivalent instruction or duty, as may 
be prescribed by the Secretary of the Navy: 
Provided, That no such officer or enlisted 
man shall receive pay for more than 60 drills 
or other equivalent instruction or duty in 
any one fiscal year: Provided further, That 
week-end cruises shall not be regarded as 
drills or other equivalent instruction or 
dutv. 

For satisfactory performance of their 
appropriate duties under such regulations 
as the Secretary of the Navy may prescribe, 
officers above the grade or rank of lieuten¬ 
ant of the Fleet Naval Reserve shall re¬ 
ceive compensation at the rate of not more 
than $500 a voar, and officers below the grade 
or rank of lieutenant commander and en¬ 
listed men of the Fleet Naval Reserve not 
attached to a division thereof, shall receive 
not more than four thirtieths of the 
monthly base pay of their grades, ranks, or 
ratings, each month. 

While the statute fixes pay for attending drills 
or other appropriate duty at a rate of compensa- 




105 
r to 


tion based on a rate in excess of $1,000 per annum 

for full-time service, the statute also definitely 

limits such pay to an amount less than $1,000 per 

annum. That is to say, the maximum authorized 

hv the statute to be received mav not exceed pay 

for GO drills per annum, thus making 60 drills the 

length of the year for pay purposes, which, at 1 30 

of the monthly base pay for the officer's grade, 

rank, or rating, practically makes 2 months) pay 

the “rate of compensation" for the year wjtliin 

the meaning of section 101 (r) of the Economy 

, | 

Act. This rate would be less than $1,000 peij* an¬ 
num in any case, and accordingly is not subject to 
S 1 percent reduction required by section 
(d) (6) of the Economy Act. 

The payment of not more than $500 a yeaj 
officers above the rank of lieutenant for appropri¬ 
ate duty, the payment of $240 per annum for ad¬ 
ministrative functions, and the payment of $100 
for uniform gratuity, while regarded as “compen¬ 
sation" within the definition of that term in jsec¬ 
tion 104 (b) of the Economy Act, are the annual 
rates and should be computed accordingly 
applying the provisions of the Economy Act. 

You are advised, therefore, that all officers of 
Fleet Naval Reserve, whose maximum rate of c 
pensation for Armory drills, including pay foil at¬ 
tending drills or other appropriate duty, for j ad¬ 
ministrative functions, or for uniform gratuity,lean 
not exceed $1,000 pen* annum because of the limi¬ 
tations of the statute under which such paynu 
are authorized, are exempt from the provision^ of 
the Economy Act. 


m 

the 

om- 


4. Section 104 (a) of the Act of 30 J 


me 


1932 (Pub. No. 212), in defining officers jjmd 
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employees to whom Title I applies, excludes 
“Enlisted personnel of the * * * Navy”; 
Section 104 (b), in stating the compensation 
affected, excludes “the active or retired pay 
of the enlisted personnel of the * * * 

Navy": and Section 100 prescribes a reduc¬ 
tion in “the retired pay of all commissioned 
and other personnel (except enlisted)/’ 
The Act of 7 May 1932 (Pub. No. 123) states 
that enlisted men who served in tin* World 
War oi* Spanish-American War shall “be 
advanced on the 1 retired list to the highest 

c? 

commissioned, warrant, or enlisted tirade 
held bv them during such war/' However, 
this act also provides that such men would 
not be entitled “while on active dutv, to anv 
other 1 rank than that in which thev were serv- 
ing at the time of retirement" and “ that 
no increase in active or retired pay or allow¬ 
ances" would result therefrom. The ranks 
to which such men are advanced are. there¬ 
fore, nominal only since they are prohibited 
from holding; the office “while on active 

dutv" and receive no benefits or emoluments 

•> 

in accordance therewith whatsoever. Are 
men advanced to commissioned or warrant 
ranks under the provisions of this law to be 
considered as “commissioned and other per¬ 
sonnel" within the meaning of Section 10b 
of the Act of 30 June 1932 so as to have their 
retired pay reduced ? 

5. In connection with this question it is be¬ 
lieved pertinent to state that on the retired 

list of the Navv the enlisted men who held 
• • 

warrant or commissioned ranks during the 
World War fall into two main classes, first, 
those retired from the Fleet Naval Reserve, 
and'second, those retired direct from the 


Regular Navv. With reference to the first 

» ■ • 

group, the Comptroller General of the United 


States decided on 18 June 1925 (A9851) 
that men transferred to the retired list from 
the Fleet Naval Reserve are not entitled to 
retired pay of warrant officers because!they 
do not come within the provisions of the 
U.S. Code, Title 34, Section 999. Such men 
are, therefore, in receipt of retired pay equal 
in amount to the retainer pay of their en¬ 
listed ratings plus $15.75 allowances.| If, 
therefore, their retired pay is affected by the 
Act of 30 June 1932, it is solelv because of 
their nominal advancement in rank ubder 
the Act of 7 Mav 1932. 

6. With reference to the second gioup, 
those who served as commissioned officers at 
sometime between (> April 1917 and 111 No¬ 
vember 1918 “receive the pay of warrant 
officers” (but are not advanced to [that 
grade), under the provisions of the U.S. 
Code, Title 34, Section 999. The question 
arises, therefore, whether this group is 'sub¬ 
ject to a reduction in retired pay irrespective 
of the effect of their nominal advancement 
in rank under the provisions of the Acjt of 
7 May 1932. If the reduction applies to |this 
group, and in any case results in a lower 
rate of pay than would be received if bdsed 
upon the enlisted ratings held at time of 
retirment, may the pay of the enlisted rat¬ 
ings be substituted under the saving clause 
in Section 999? 

4, 5, and 6. The act of Mav 7, 1932, Public No. 

123, provides as follows: 

That all warrant officers and enlisted ipen 
who served in the Armv, Xavv, Mailine 
Corps, or Coast Guard of the United States 
during the World War or the Spanisli- 
American War, and whose service during 
such war was creditable, and who have been 
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or hereafter mav be retired according to law, 
shall on the date of approval of this Act or 
upon retirement in the case of those now on 
the active lists of the services named herein, 
be advanced in rank on the retired list to the 
highest commissioned, warrant, or enlisted 
grade held bv them during such war: Pro- 

' • K. 7 

ridcd, That nothing in this Act shall entitle 
any; of the personnel described herein, while 
on active duty, to any other rank than that 
in which thev were serving at the time of 
retirement: And jtrouided further, That no 
increase in active or retired pay or allow¬ 
ances shall result from the passage of this 
Act. 

Since this statute does not affect the pay status 

of the beneficiaries thereof, it mav be disregarded 

in applying the provisions of the Economy Act. In 

decision of July 14. 1932. A-43204, question and 

answer 13, in applying the restrictions of section 

212 of the Economy Act limiting the combined rate 

of compensation for civilian service and retired pay 

“for or on account of commissioned service" to 

$3,000 per annum, it was held that the retired pay 

of enlisted men based on commissioned service 

should not be reduced below that which thev would 

have received had thev onlv enlisted service. The 

• • 

same principle may be applied to percentage reduc¬ 
tion of retired pay of the persons mentioned in 
these paragraphs required by section 10b of the 

Economv Act. 

* 

7. There is on the rolls of retired enlisted 
men the account of the leader of the Naval 
Academy band who under the terms of the 
Act of 11 Julv 1919 (Pub. No. 8) is entitled 
to the “pay and allowances of first lieutenant 
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in the Marine Corps”, and is in receipt of 
retired pay at the rate of $187.50 a mpnth. 
Does the Act of 30 June 1932 require! any 
reduction to be made in his retired jpay? 
There is also on the retired rolls of enlisted 
men one John Simon Danner, who liasl also 
the status of a retired emergency officer 
under the Act of 24 May 1928 (45 Stat. 735). 
This man has never relinquished his stjatus 
as a retired enlisted man and under the! rul¬ 
ing in 9 Comp. Gen. 399, he receives hisj full 
retired pay as an enlisted man from! the 
Navy Department and the difference be¬ 
tween this pay and the amount due him as a 
retired emergency officer from the Veterans’ 
Administration. Will the retired pay dis¬ 
bursed to him by the Navy Department be 
subject to any reduction under the Act of 
30 June 1932? 

i 

In the case of the retired leader of the Naval 
Academv Band, while he mav not have been dom- 

* • * I 

missioned and his technical status is that of a re¬ 
tired enlisted man, he is assimilated to a comihis- 
sioned officer for the purpose of pay and his retired 
pay is required to be reduced in accordance with 
section 10b of the act. 

John Simon Danner is a retired enlisted man of 
the Navv and his retired pav and allowances should 
be paid by the Navy as heretofore under the excep¬ 
tion contained in section 106. The Veterans’ Ad¬ 
ministration, charged with paying him an amount 
which, when added to his retired pay and allow¬ 
ances as an enlisted man, will equal 75 per centum 
of the pay he was entitled to receive when dis¬ 
charged from his World War commissioned service 
(except pay under the act of May 18, 1920), should 
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make a reduction in that amount equal to S 1 3 per¬ 
cent of the pay he was entitled to receive when 
discharged from his commissioned service. 

8. The U.S. Code, Title 34, Sections 784, 
785, and 788, provide for the retirement of 
transferred members of the Fleet Naval 
Reserve upon the completion of thirty years' 
service including Naval service and time in 
the Fleet Naval Reserve, at which time 
they became entitled to retired pay equal 
in amount to the retainer pay they were re¬ 
ceiving in the Fleet Naval Reserve plus the 
allowances of $15.75 a month due retired 
enlisted men. Section 788 also provides for 
the retirement of such men for physical dis- 
ahilitv with the pav tliev were then receiving 
and states “upon completion of the thirty 
years' service, including Naval service, time 
in the Fleet Naval Reserve, and time on the 
retired list, they shall receive the allowances 
to which enlisted men of the Regular Navy 
are entitled upon retirement." 

9. Section 201 of the Act of 30 June 1932 

(Pub., No. 212) states in part “All pro¬ 
visions of law which confer upon civilian 
or noncivilian officers or employees of the 
United States Government * * * auto¬ 

matic* increases in compensation by reason 
of length of service * * * are suspended 

during the fiscal year ending 30 June 1932 
[June 30, 1933]." 

10. Does this provision prevent the pay¬ 
ment of the allowances of $15.75 a month 
either to Fleet Naval Reservists who are re¬ 
tired upon the completion of thirty years’ 
service after 1 July 1932 or to such reserv¬ 
ists on the retired list for physical disability 
who complete tliirtv years' service after 1 
Julv 1932? 


8, 9 and 10. There is involved here only service 
as an enlisted man. In decision of July 14,1932, to 
the Secretary of War, supra, answer to question 15, 
it was held that the prohibition against automatic ' 
promotions during the fiscal year 1933 does not 
apply to enlisted men. The question contained in 
paragraph 10 is answered in the negative. j 
Respectfully, | 

(Signed) J. R. McCarl, j 
Comptroller General of the United Staiies. 
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IN THE COURT OF APPEALS OF THE 
DISTRICT OF COLUMBIA 

April Term, 1933. 


No. 5945 ! 

i 

J. Raymond McCarl, Comptroller General of| the 
United States, and Frederick W. Coleman, Chief 
of Finance, United States Army, 

Appellants , 

v. I 


John H. Hoeppel, 


Appellee. 


Appeal from the Supreme Court of the I)ist|rict 

of Columbia 


BRIEF FOR APPELLEE 


Statement 


The facts alleged in the Bill, which by their po¬ 
tions to dismiss appellants admit to be true, estab¬ 
lish the following: 

Appellee [we agree with appellants’ statement in 
the brief that appellee, though a retired enlisted nil an 


i 
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of the Regular Armv, is also a distinguished member 
of Congress] served honorably in the Regular Army 
from Julv 27, 1S98, continuously to February 8, 

% 7 7 • » 

1918, when he was appointed a commissioned officer: 
served continuously as a commissioned officer to 
October 30, 1919, when he was honorably dis- 

charged of his commission, and resuming services as 
an enlisted man served continuously until August 1G, 
1921, when, upon application to the President, he 
was placed on the enlisted men's retired list of the 
Regular Armv with the rank of master sergeant and 


has ever since been and now is on said retired list 

with said enlisted rank. From his retirement as 

an enlisted man he received three-fourths of the pay 

and allowances he was receiving as a master sergeant 

on the active list at the time of retirement ($133.87) 

and this ho continued to receive until the enactment 

of the Act of dune (i, 1924 (43 Stat. 472), giving to 

all retired enlisted men who had served honorably 

• 

as commissioned officers during the War, without 
changing their status as enlisted men, the rate of 
pay of retired warrant officers ($138.73). From June 
G, 1924, on, lie received monthly that amount of pay, 
until July, 1932, when in accordance with a ruling 
of the Comptroller General applying to all enlisted 
men of the Army, Navy and Marine Corps, who had 
served as commissioned officers during the War and 
were therefore receiving pay at the warrant officer 
rate, appellant Coleman, Chief of Finance of the 
Army, declined to pay appellee or cause to be paid 
to him the full amount of his monthly retired pay 
of $138.73, but in accordance with said ruling, paid 
him $133.87, a reduction of $4.SS. 

Such reduction was made in appellee's monthly 
pay up to; March 3, 1933, the date of the enactment 
of the second Heonomy Act, which recast the first 
one—the one applicable here—extended the cuts to 
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all persons and compensations and eliminate^ the 
exceptions, including enlisted personnel. 

The Comptroller General found his warrant for 
these cuts in the Economy Act of June 30, 1932, 
the pertinent provisions of which (italics ours!) are 
these: 

‘‘Sec. 106. During the fiscal year ending 
June 30, 1933, the retired pay of all jjidges 
(except judges whose compensation may not 
under the Constitution, be diminished during 
their continuance in office) and the retire^ pay 
of all commissioned and other personnel (<*./■- 
cept enlisted) of the Army, Navy, Marine 
Corps, Coast Guard, ('oast and Geodetic Sur¬ 
vey, Lighthouse Service and the Public Hjealth 
Service shall be reduced as follows:” j 

and 

i 

“Sec. 104 (b). The term ‘compensation’ 
means any salary, pay, wage, allowance [ (ex¬ 
cept allowances for. subsistence, quarters, peat, 
light, and travel), or other emolument paid 
for services rendered in any civilian or 'non¬ 
civilian office, position or employment; j and 
includes the retired pay of judges, and the 
retired pay of all commissioned and other 
personnel of the Coast and Geodetic Survey, 
the Lighthouse Service, and the Public Health 
Service, and the retired pay of all commis¬ 
sioned and other personnel (except enlisted) 
of the Army, Navy, Marine Corps, and Coast 
Guard; but does not include the active or 
retired pay of the enlisted personnel of I the 

Army, Navy, Marine Corps, or Coast Guhrd; 

* # * > ? 

It is also admitted upon the pleadings that Con¬ 
gress has appropriated funds for the payment! to 
appellee as a retired enlisted man of the Army pay 
and allowances at the rate of $138.75, and that such 
payment would have been made by the Army finance 
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officers except for the said ruling of the Comptroller 
General. 

Admittedly also there are 2,000 enlisted men of the 
Army alone (R. f), 6) who, by reason of their serv¬ 
ice as commissioned officers during tin* war, are 
situated just as appellee and who suffered a similar 
reduction of pay by the Comptroller General not¬ 
withstanding Congress had expressly excepted them 
from all reduction. 


Salient Facts 

Controlling facts, which led to the decree below 
and which would seem to require affirmance of that 
decree here, are these: 

1. Appellee is a retired enlisted man of 
the Army. 

2. As such retired enlisted man, he was re¬ 
ceiving $138.7;”) per month at the time the 
Economy Act in question became effective, 
July 1, 1932, and had l>een receiving it since 
June 6, 1924. 

3. Congress has appropriated funds for the 
continued payment of appellee's pay at that 
rate. 

4. Although the Economy Act in express 
terms declared that the retired pay of en¬ 
listed personnel should suffer no reduction, 
nevertheless the Comptroller General ruled 
that appellee's pay be reduced from $13S.75 
to $133.S7, or $4.SS monthly. 

5. That amount was withheld from his 
monthly pay and is still withheld. 
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Comptroller General’s Contentions 

The Comptroller General contends that the 'courts 
of the District of Columbia have no jurisdiction 

i 

because, he says— 

I 

First, and foremost: When he has decided sjucli a 
matter the courts of the District are without (juris¬ 
diction (reiving on McCarl et al., v. Miguel), j 

i 

Second: The Kconomy Act itself divests all jourts 
of the United States of all jurisdiction oveir the 
matter. 


Third: Appellee has a plain and adequate re 
in the Court of Claims. 


medv 


We discuss the contentions brieflv in their order. 


i 

In support of his contention that, he having de¬ 
cided this matter, the courts of the District of 
Columbia are without jurisdiction herein, he calls to 
his aid, and relies upon it as controlling authority, 
the recent decision of this court in McCarl and Cole - 

i 

man v. Miguel f Xo. AST 1, 61 Wash. L. Rep. 637.| In 
his brief (pp. 10, 11), he says that— I 


‘ 4 This exact jurisdictional question, w^iere 
there was an attempt to secure payment from 
the public treasury contrary to a decision 
rendered by the Comptroller General of, the 
United States at the request of the disburs¬ 
ing officer * * * was recentlv before this 

Court. Both appellants in this case yere 
appellants in that case, and the action of l the 
Court in granting a mandatory injunction |was 
reversed.” 

Appellant then quotes at length from the opinion 


a 


of this court in that case. 


It is his chief reliance. 


He concludes his discussion 


of the case bv saving— 


“We would be justified in resting this ap¬ 
peal on the opinion of June 2(i, 1933, in tin* 
Miguel case and the brief filed by the appel¬ 
lant Comptroller General in that case. How¬ 
ever, without repeating the argument in the 
brief for the Comptroller General in tin* 
Miguel case f but which we request the Court 
to consider in this case, we think we should 
very briefly invite attention to certain addi¬ 
tional defenses in this case as shown bv the 
bill of complaint" (proceeding briefly to the 
other two points). 


If we may be permitted to comment upon the 
decision of this court in the Miguel case we must 
express tin* view, with all deference, that, according 1 
to our understanding of it. the Miguel case goes far 
beyond any pre-existing law or principle. It may 
be that appellant is justified in looking to that case 
for aid if not for authority. We ourselves would 
prefer to regard the case as an application—an 
erroneous application, if we may say so—of the 
principle governing actions in mandamus where the 
statutes relied upon for the writ are found to be 
not clear and indisputable. If such is the principle 
of that decision it has no place here: for here the 
statute is clear and mandatory. 


II 

Section 111 of the Kconomy Act in question, sec¬ 
ondarily relied upon by appellant, is as follows 
(italics ours): 


“Sec. 111. No court of the United States 
shall have jurisdiction of any suit against 


the ( nited States or (unless brought l)v the 
United States) against any officer, agency, or 
instrumentality of the United States a\nsiny 
out of the application of any provision of this 
title, unless such suit involves the Constitu¬ 
tion of the United States." 

Is this suit one “arising out of the application 
of any provision" of the statute relied on ? \\1e say, 
not. Apprehending that the court may be inclined 
to repeat here what it said as to the Comptroller 
General's good faith in the Miff net case, we beg to 
say that we willingly indulge the presumption that 
that official acted in “good faith" and has jmade 
“in good faith a contest on tin* question" ojf the 
right of appellee to receive his full pay. But, we 
bog to submit it as our view that it is not a question 
of the (jood faith, hut solely a question of the power 
and authority, of the Comptroller General. Ilf the 
statute* says, plainly and unmistakably, that an en¬ 
listed man’s pay shall not be cut and the Comp¬ 
troller General decides that it shall, is such a [deci¬ 
sion an application of the* statute? Rather, is it not 
a decision made in defiance of the statute, a null 
and void decision, entitled to no protection froih the 
statute? If the court finds that the decision fli|es in 
the face of the statute, it will hardlv find that the 
statute requires the court to withhold its powj?r to 
prevent the statute from being violated. Otherwise, 
what restraint is placed upon the Comptroller jGen- 
eral to prevent him from resorting to a lawless use 
of power to the injury of others? Without judicial 
restraint, he could, under the guise of applying the 
statute, violate it: he could, as he did here, “apply" 
it to the very matters expressly excepted from it. 
If he finds warrant in bringing within the purview 
of his authority persons and things which the statute 




of this court in that case. 


It is his chief reliance. 


He concludes his discus 


ion of the case bv saving— 


“We would be justified in resting this ap¬ 
peal on the opinion of June 26, 1933, in the 
Miguel case and the brief filed by the appel¬ 
lant Comptroller General in that case. How¬ 
ever, without repeating the argument in the 
brief for the Comptroller General in the 
Miguel case, but which we request the Court 
to consider in this case, we think we should 

verv briefly invite attention to certain addi- 
» • 

tional defenses in this case as shown bv the 
bill of complaint" (proceeding briefly to the 
other two points). 


If we may be permitted to comment upon the 
decision of this court in the Miguel case we must 
express the view, with all deference, that, according 
to our understanding of it, the Miguel case goes far 
beyond any pre-existing law or principle. It may 
be that appellant is justified in looking to that case 
for aid if not for authority. We ourselves would 
prefer to regard the case as an application—an 
erroneous application, if we may say so—of the 
principle governing actions in mandamus where the 
statutes relied upon for the writ are found to be 
not clear and indisputable. If such is the principle 
of that decision it has no place here; for here the 
statute is clear and mandatory. 


II 


Section 111 of the Economy Act in question, sec¬ 
ondarily relied upon by appellant, is as follows 
(italics ours): 

“Sec. 111. Xo court of the United States 
shall have jurisdiction of any suit against 


the United States or (unless brought by the 
United States) against any officer, agency, or 
instrumentality of the United States arising 
out of the application of any provision o|f this 
title, unless such suit involves the Constitu¬ 
tion of the United States." | 

Is this suit one “arising out of the application 
of any provision" of the statute relied on ? Wh* say, 
not. Apprehending that the court may be inclined 
to repeat here what it said as to the Comptroller 
General's good faith in the Mifjnel case, we bj\g to 
say that we willingly indulge the presumption 1 ! that 
that official acted in “good faith" and has hiade 
“in good faith a contest on the question" of the 
right of appellee to receive his full pay. Bui:, we 
beg to submit it as our view that it is not a question 
of the pood faith, hut solely a question■ of the poirer 
and authority, of the Comptroller General. If tin* 
statute says, plainly and unmistakably, that aiji en¬ 
listed man's pay shall not he cut and the Comp¬ 
troller General decides that it shall, is such a ideci- 
sion an application of the statute? Rather, is i| not 
a decision made in defiance of the statute, a! null 


and void decision, entitled to no protection front the 
statute? If the court finds that the decision fli^s in 
the face of the statute, it will hardly find that the 
statute requires the court to withhold its power to 
prevent the statute from being violated. Otherwise, 
what restraint is placed upon the Comptroller gen¬ 
eral to prevent him from resorting to a lawless! use 
of power to the injury of others? Without judicial 
restraint, he could, under the guise of applying the 
statute, violate it: he could, as he did here, “apply” 
it to the very matters expressly excepted fronji it. 
If he finds warrant in bringing within the puryiew 
of his authority persons and things which the statute 


8 


expressly excludes, then, in the absence of judicial 
restraint, the result can be nothing short of absolute 
bureaucracy. 


III 


As to appellants’ contention that appellee's rem¬ 
edy is in the Court of Claims. Aside from appel¬ 
lants' inconsistent contentions that no court has 
jurisdiction under said section 111 and yet that there 
is a plain and adequate remedy in the Court of Claims, 
we beg to remind this court that this is not an 
action at law against the United States. It is a suit 
asking for compulsory process against an individual 
who has received the money appropriated by the 
Congress, who has it in his hands for payment to 
the one for whom it was appropriated, and whose 
duty it is to pay it over without withholding or 
interfering. The Court of Claims is a court of law 
where a claimant's issues may result in a judgment 
against the United States. It is not a court that 
can enforce or satisfy its own judgments. Its judg¬ 
ments must be paid by Congress, and Congress in 
recent instances, and upon advice of the Comptroller 
General, has refused to make appropriations for the 
satisfaction of Court of Claims judgments. Xot only 
has it no power to compel satisfaction of its judg¬ 
ments, it has no power to compel a custodian of 
money already appropriated by Congress to pay it 
over to the person for whom it was appropriated. 
He for whom Congress has appropriated the money 
is entitled to the money, not a Court of Claims 
judgment. He is entitled to the compulsory proc¬ 
esses of the courts of the District to compel him 
who has or controls the monev to turn it over. 

Appellants refer (Brief, IS) to Moore v. United 
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States, Xo. 41 $36, Ct. Cls., as a decision sustaining 
him on the merits. Obviously the question whether 
a retired enlisted man should suffer a reduction of 
his pay was never before tliat court. Wheiji the 
court came to enter judgment it accepted without 
question the amount computed by the Comptroller 
(ieneral who figured the amount with the reduction. 

Our Contention 


Upon our part we only point to the clear and [man¬ 
datory legal character of the situation in disregard 
of which the Comptroller General took his action: 

1. A retired enlisted man shall receive 75% 
of his active pay. 10 U. 8. C. 980. i 

2. The Chief of Finance, under the Sjecre- 
tary of War, shall he charged with the duty of 
paying the Army and accounting therefore 10 

r.'s. c. i 72 . ! 

3. The Army shall he paid promptly. 10 U. 
S. C. 862. 

4. Retired enlisted man with honorable 
World War commissioned service shall hi en¬ 
titled to the pay of retired warrant officers 
($138.7;*)). 10 r! 8. C. 981. 

5. The Economy Act in question (47 £>tat. 
401, 402) goes to the length of making tjhree 
express declarations against cutting retired 
enlisted pay— 

(a) Sec. 104 (b) declares that the compen¬ 
sation to be reduced includes, in reference to 
the Services, the retired pay of all commis¬ 
sioned and other personnel, except enlisted. 
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(})) The same section also declares that said 
compensation does not include active or re¬ 
tired pay of the enlisted personnel. 

(c) Sec. 106 declares that the retired pay 
to he reduced includes, with reference to the 
Services, the retired pay of all commissioned 
and other personnel, except enlisted. 

Notwithstanding which and notwithstanding the 
fact that Congress has appropriated the funds for 
continuing payment to appellee at the retired war¬ 
rant officer rate of $138.75, the Comptroller Gen¬ 
eral did cut appellee's pay and is withholding from 
him the amount of the reduction. 

Conclusion 

We respectfully submit that appellee lias the right 
to the writs which the lower court ordered and 
decreed and that that decree should be affirmed. 

Samuel T. An sell, 

Burr Tracy Ansell, 
George M. Wilmeth, 
Attorneys for Appellee. 



